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LEXISNEXIS SUMMARY:
... In Bosnia, 250,000 civilians were killed and over one million displaced in a campaign of genocide carried out by
Serbia in response to Bosnia's declaration of independence from the former Yugoslavia. ... Each case of earned
sovereignty is characterized by an initial stage of shared sovereignty, whereby the state and substate entity may both
exercise some sovereign authority and functions over a defined territory. ... Phased sovereignty entails the
accumulation by the substate entity of increasing sovereign authority and functions over a specified period of time prior
to the determination of final status. ... While Serbia and Montenegro, Northern Ireland, Bougainville, and the Western
Sahara share sovereignty with a central authority, in the cases of Kosovo and East Timor, the substate entity shares
sovereign authority and functions with international organizations during an interim period prior to a determination of
final status. ... The massacre also added greater legitimacy to Kosovar claims for independence. ... This lack of
coordination on the part of the international community, particularly the hesitation on the part of the United Nations to
transfer authority to the Kosovars and undertake a process for determining final status as required by Resolution 1244
effectively derailed the approach of earned sovereignty, leaving Kosovo with an undefined and stagnant status. ...

TEXT:
[*347]

Introduction
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Since 1984, over 65,000 people have been killed as a result of the Government of Sri Lanka's attempt to preserve its
territorial integrity and secure its sovereign interests against the competing efforts of the Tamil rebels to exercise their
right of self-determination and establish a self-governing region within Sri Lanka. In Sudan, nearly two million people
have been killed during the war of secession. In Bosnia, 250,000 civilians were killed and over one million displaced in
a campaign of genocide carried out by Serbia in response to Bosnia's declaration of independence from the former
Yugoslavia.

In the period between 1956 and 2002, there were seventy-five instances of states involved in some form of
self-determination or sovereignty-based conflict. By 2002, only twelve of these conflicts had been resolved through
uncontested agreements. Another twelve had been resolved through military victory. The remainder were ongoing
(twenty-two), or were merely "contained" (twenty-nine), usually as a result of the deployment of international
peacekeepers. The average duration of these continuing conflicts is nearly thirty years. n1

There are four disturbing characteristics of these sovereignty-based conflicts. First, as evidenced by the preceding
statistics, they are exceedingly difficult to resolve. Only ten sovereignty-based conflicts have been settled [*348]
through mutual agreement since 1965, n2 with five of these being settled by granting independence to the substate
entity. n3

Second, sovereignty-based conflicts frequently give rise to terrorism. Over one third of the Specially Designated
Global Terrorists identified by the United States Department of Treasury are associated with self-determination
movements. n4 Of increasing concern is the globalization of terrorism arising from sovereignty-based conflicts in terms
of methods, mission, and cooperation. For instance, while the Tamil Tigers have limited their attacks to the island of Sri
Lanka, they are credited with the dubious accomplishment of perfecting a method of suicide bombing that has been
widely replicated in other conflicts. n5 The chronic status of the Israel/Palestine conflict has fostered a wave of "mission
solidarity," resulting in the proliferation of dangerous Islamic groups who readily resort to terrorism as a means of
political expression. n6 In the Mindanao region of the Philippines, global terrorists, such as Jemaah Islamiyah, are
cooperating with Moro rebels in their fight against the Philippine government in exchange for the use of territory for
training and logistical purposes. n7

Third, sovereignty-based conflicts often involve the commission of massive human rights violations. For instance,
reports indicate that Indonesian forces seeking to suppress separatist forces in the province of Ache have killed over five
thousand civilians. n8 In the Western Sahara, over fifty thousand refugees have lived for twenty years in refugee camps
in neighboring Algeria. As a result of the Nagorno-Karabakh conflict between Armenia and Azerbaijan, nearly one
million refugees have spent the last ten years in refugee camps near their former homes. n9

[*349] Fourth, existing international legal norms and principles are often of little practical relevance to parties and
mediators seeking to resolve these conflicts. The principle of sovereignty is frequently relied upon by states to prevent
other states or international organizations from taking an active role in resolving a sovereignty-based conflict, as in the
case of the Russian response to the Chechnya conflict. Similarly, groups seeking independence from a state frequently
rely on the doctrine of self-determination to support their claim for independence, as in the case of Western Sahara and
Nagorno-Karabakh.

The intensity and severity of sovereignty-based conflicts, their relationship to increasing levels of terrorism, and the
lack of effective legal norms and principles have given rise to the need for a new approach to resolving
sovereignty-based conflicts. This need is increasingly being met by the emerging conflict resolution approach of earned
sovereignty. In seven recent peace agreements concerning sovereignty-based conflicts, the parties have relied upon the
approach of earned sovereignty. n10 In two of the major outstanding conflicts, earned sovereignty forms the basis of the
proposed agreement. n11 The approach of earned sovereignty has been aided in its development by the increasing efforts
of international organizations and powerful states to undertake global conflict management, including a willingness to
aid states in conflict resolution and undertake institution building in conflict-affected areas. n12
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Despite the increasing ad hoc reliance on the approach of earned sovereignty by mediators and parties to conflict,
there is scant scholarly commentary as to the precise nature of the approach, the political debate [*350] surrounding its
use, and its utility for resolving sovereignty-based conflicts. n13 To initiate the debate, the Public International Law &
Policy Group, in cooperation with the Denver University School of Law, hosted a daylong roundtable discussion
focused on the emerging trend of earned sovereignty and its potential utility for resolving ongoing sovereignty-based
conflicts. The Denver Journal of International Law and Policy published the preliminary observations presented during
the roundtable. n14 This Article draws from that series of papers in an effort to further refine the understanding of the
approach of earned sovereignty.

In particular this Article extends the debate by parsing out and clearly defining the various elements of the earned
sovereignty approach as they have been developed and employed in previous peace agreements. A clear understanding
of the elements of the approach and how they have been employed to facilitate the peaceful resolution of previous
conflicts will enhance the ability of peace negotiators and parties to effectively apply the approach in future conflicts
where relevant. To facilitate a comprehensive understanding of the earned sovereignty approach and its potential utility
in future conflict resolution efforts, this Article also seeks to provide a sense of the political debate surrounding the
advantages and risks associated with the approach.

Earned sovereignty, as developed in recent state practice, entails the conditional and progressive devolution of
sovereign powers and authority from a state to a substate entity under international supervision. Earned sovereignty
most naturally develops within a peace process as a multistage approach to address the issue of the final political status
of the substate entity. As an emerging conflict resolution approach, earned sovereignty is defined by three core
elements: shared sovereignty, institution building, and a determination of final status. To increase the flexibility
necessary to deal with the political fragilities of peace processes, and with the historical diversity of different conflicts,
earned sovereignty may also encompass three additional elements: phased sovereignty, conditional sovereignty, and
constrained sovereignty. These optional elements further enhance the applicability of earned sovereignty to the
circumstances of a particular conflict and allow for the modification or development of the approach as necessary to
meet the needs of the parties.

The emergence of earned sovereignty has occurred within the larger political debate concerning the most
appropriate means for resolving sovereignty-based conflicts. On both sides of the debate are states, substates, diplomats,
and policy analysts who prefer either sovereignty or self-determination as the guiding principle for resolving
sovereignty-based conflicts. Those who prefer an approach based on the priority of sovereignty are likely to perceive
earned sovereignty as potentially destabilizing to the [*351] current international order by promoting the separation of
substate entities from their parent states. Those who prefer an approach based on the primacy of the right of
self-determination are likely to perceive earned sovereignty as a means for raising the bar for independence. In fact,
earned sovereignty seeks to bridge these two approaches by providing a mechanism whereby some substate entities may
be guided through a process of transition to statehood or heightened autonomy in such a way so as not to undermine the
legitimate interests of parent states and of the international community.

Given that the use of the earned sovereignty approach generally requires the consent of the state and substate
entities that are party to a conflict, the precise dimensions of the approach as applied to a particular conflict are shaped
by the political concerns of each party involved. For instance, concerns may relate to the protection of majority group
members who might become a minority within a new state. They may also relate to the impact that heightened
autonomy or independence for the substate entity may have on the democratic and economic reform process in the
parent state. These concerns may affect the conditions employed during the process, as well as the length of the process.

To structure an inquiry into the emerging approach of earned sovereignty, this Article is divided as follows: Part I
briefly discusses the fundamental legal principles of sovereignty and self-determination which underlie the conflict
resolution approaches of "sovereignty first" and "self-determination first." Reference will be made to a number of
current conflicts to illustrate the ongoing tension between these two approaches and their increasing lack of utility for
resolving sovereignty-based conflicts. Parts II and III draw upon recent final and proposed peace agreements to
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illustrate the three core and three optional elements of earned sovereignty. Included are the agreements reached in
Serbia and Montenegro, East Timor, Northern Ireland, Bougainville, Bosnia, Kosovo, and the Sudan, as well as the
proposed agreements introduced in Israel and the Western Sahara. Finally, Part IV examines the progressive
development of the earned sovereignty approach as a means for resolving the sovereignty-based conflict between
Kosovo and Serbia. Particular attention will be paid to the political considerations that have shaped the parameters of
the earned sovereignty approach as applied to Kosovo.

It is important to clarify that earned sovereignty is not perceived by the authors to be a panacea for
sovereignty-based conflicts. As such, this Article does not argue that earned sovereignty should be used as the exclusive
approach to resolving sovereignty-based conflicts, but instead seeks only to promote the more effective utilization of the
approach.

[*352]

I. The Traditional Approaches to Resolving Sovereignty-Based Conflicts: Sovereignty vs. Self-Determination

Traditional approaches to resolving sovereignty-based conflicts may be characterized as falling within the spectrum of
the "sovereignty first" approach, based primarily upon the principles of sovereignty, territorial integrity, and political
independence, or the "self-determination first" approach, based upon the legal principles relating to self-determination
and the protection of human rights.

The predominant "sovereignty first" approach is generally relied upon by states wishing to preserve their territorial
integrity, or by third-party states that fear that the creation of too many new states may undermine international stability
or set a precedent that may be used by secessionist movements within their state. In this approach, sovereignty is
regarded as the essential element of the political existence of a state, and forms the basis for international relations. n15

A core attribute of sovereignty is the exclusive jurisdiction of a state to exercise political power and authority within its
own borders and to exercise all rights necessary to preserve its territorial integrity from external and internal threats. n16

Mediators adopting the "sovereignty first" approach often find themselves in a position of accommodating, and in some
instances appeasing, aggressor regimes. n17

[*353] The "self-determination first" approach is frequently relied upon by secessionist movements, and has been
sympathetically received by small states without significant minority populations. This approach, which evolved within
the context of decolonization, n18 is based upon the principle that dependent peoples are entitled to exercise
self-government. n19 Under this approach, all self-identified groups with a coherent identity and connection to a defined
territory are entitled to collectively determine their political destiny in a democratic fashion and to be free from
systematic persecution. n20 Self-government is generally attained through the creation of an autonomous province
within the parent state, although it may in some limited circumstances be attained through secession. n21

Increasingly, these two approaches fail to offer satisfactory options for structuring the peaceful resolution of
sovereignty-based conflicts, as they frequently result in political gridlock and continued violence. The "sovereignty
first" approach is relied upon by the parent state, and frequently the international community, to argue for the retention
of the substate entity within the parent state and to justify the use of force to accomplish that [*354] objective. For
instance, the mantra of sovereignty has been used by states to shield themselves from international action resulting from
human rights abuses committed as part of their attempts to stifle self-determination movements. Examples of this
include the Iraqi Anfal campaigns against the Kurds, the violation of Kurdish human rights in Turkey, the Russian
campaign in Chechnya, n22 the targeting of Christians in southern Sudan, and Indonesia's brutal occupation of East
Timor, n23 as well as its recent campaign in Aceh. n24 Despite the nonabsolute nature of sovereignty, the international
community also frequently clings to the misconception of absolute sovereignty in the context of sovereignty-based
conflicts - with dire consequences. n25

The "self-determination first" approach is relied upon by the substate entity to support a claim for heightened
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autonomy or secession, and to justify the use of force to defend its people against the national army or police force. For
instance, the mantra of self-determination has been used to justify the use of armed force, and frequently terrorism, by
groups such as the Tamil Tigers, the Free Aceh Movement, the Moro Islamic Liberation Front, and the Jammu Kashmir
Liberation Front in their efforts to achieve greater autonomy within or independence from the parent state.

Given the rather exclusive nature of the two primary approaches, their utility has been reduced to little more than
legal and political shields behind which states and substate entities justify their actions. The approach of earned
sovereignty is an attempt to bridge the impasse between the two approaches of "sovereignty first" and
"self-determination first," and to create an opportunity to resolve the conflicts and reduce the accompanying human
rights violations and spread of terrorism.

II. Earned Sovereignty: An Emerging Conflict Resolution Approach

Earned sovereignty is designed to create an opportunity for resolving sovereignty-based conflicts by providing for the
managed devolution of [*355] sovereign authority and functions from a state to a substate entity. n26 In some
instances, the substate entity may acquire sovereign authority and functions sufficient to enable it to seek international
recognition, while in others the substate entity may only acquire authority to operate within a stable system of
heightened autonomy.

Earned sovereignty seeks to promote peaceful coexistence between a state and a substate entity by establishing an
equitable and acceptable power sharing arrangement; it is not intended solely to promote self-determination claims.
Earned sovereignty is a neutral approach that attempts to end conflicts by reestablishing security and promoting
democracy and institution building in wartorn territories.

As a conflict resolution approach, earned sovereignty has developed as an inherently flexible process implemented
over a variable time period. As noted in the Introduction, this approach is defined by three core elements: shared
sovereignty, institution building, and a determination of final status. The process may also encompass three optional
elements: phased sovereignty, conditional sovereignty, and constrained sovereignty. These optional elements are
employed to tailor the earned sovereignty approach to the unique circumstances of each conflict and to the particular
needs of the parties.

A. The Elements of Earned Sovereignty

The first core element is shared sovereignty. Each case of earned sovereignty is characterized by an initial stage of
shared sovereignty, whereby the state and substate entity may both exercise some sovereign authority and functions
over a defined territory. Sometimes international institutions may also exercise sovereign authority and functions in
addition to, or in lieu of, the parent state. In rare cases, the international community may exercise shared sovereignty
with an internationally recognized state. In almost all instances, an international institution is responsible for monitoring
the parties' exercise of their authority and functions.

The second core element is institution building. During the period of shared sovereignty, prior to the determination
of final status, the substate entity, frequently with the assistance of the international community, undertakes to construct
new institutions for self-government, or modify those already in existence. The substate entity also works with the
international community to develop the institutional capacity for exercising increased sovereign authority.

The third core element is the eventual determination of the final status of the substate entity and its relationship to
the parent state. In many instances the status will be determined by a referendum. In others, it may involve a negotiated
settlement between the state and substate entity, often with international mediation. Invariably, the determination of
final status for the [*356] substate entity is conditioned on the consent of the international community in the form of
international recognition.
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The first optional element is phased sovereignty. Phased sovereignty entails the accumulation by the substate entity
of increasing sovereign authority and functions over a specified period of time prior to the determination of final status.
The accumulation of sovereign authority and functions may be correlated with the ability of the substate entity to
assume these powers, as a reward for responsible state behavior, or a combination of both.

The second optional element is conditional sovereignty. Conditional sovereignty may be applied to the
accumulation of increased sovereign authority by the substate entity, or it may be applied as a set of standards to be
achieved prior to the determination of the substate entity's final status. These benchmarks vary depending on the
characteristics of the conflict and generally include conditions, such as protecting human and minority rights, halting
terrorism, developing democratic institutions, instituting the rule of law, and promoting regional stability. In most cases,
the relationship between the attainment of certain benchmarks and the devolution of authority is not automatic - it is
subject to evaluation by a monitoring authority that often involves international institutions. Such evaluation allows for
a margin of discretion to determine when and how to successfully push forward the process of devolving authority.

The third optional element, constrained sovereignty, consists of applying limitations on the sovereign authority and
functions of the new state. Constrained sovereignty is often required as a guarantee for the parent state and the
international community. For instance, the new entity may be placed under a continued international administrative
and/or military presence, or its sovereign authority may be limited with respect to the right of undertaking territorial
association with other states.

The state and substate entities almost always adopt the elements of earned sovereignty by mutual agreement, but in
some cases the international community may support or initiate one or more of the elements of earned sovereignty
against the preferences of the state or substate entity, as in the case of Kosovo.

B. Earned Sovereignty in Recent International Practice

Recent international practice demonstrates that states involved in sovereignty-based conflicts are increasingly adopting
the earned sovereignty approach. The following section provides a brief overview of the peace processes that are
attempting - more or less uniformly and without necessarily encompassing all the outlined elements - to implement
earned sovereignty. Since the degree of actual implementation of earned sovereignty is not equal in all of these cases (in
some cases earned sovereignty has only been proposed), the following enumeration begins with those cases where the
degree of implementation achieved is greatest, and then proceeds progressively to those cases where earned sovereignty
forms the basis for a proposed agreement.

East Timor. U.N. Security Council Resolution 1272 provided for the [*357] creation of the U.N. Administration
of East Timor after conflict resumed n27 as a consequence of East Timor's rejection by referendum of Indonesia's
proposal for autonomy within Indonesia. n28 The Resolution provided authority for a two-and-a-half-year period of
shared sovereignty between the United Nations and East Timor, during which time East Timor was able to construct the
institutions necessary for independent self-government. After successfully meeting certain benchmarks, East Timor was
recognized as independent and was admitted to the United Nations.

Serbia and Montenegro. The Union Treaty between Serbia and Montenegro, brokered by the European Union,
provides for the sharing and/or devolution of all sovereign authority and functions between the two member states of
Serbia and Montenegro. n29 After three years of shared sovereignty, the final status of Serbia and Montenegro will be
determined through a referendum on the dissolution of the union. The purpose of the three-year period of shared
sovereignty is to permit the member states time to transform their economic and democratic systems into viable
individual entities and to harmonize them with European standards.

Northern Ireland. The Good Friday Agreement, n30 designed to end the conflict in Northern Ireland, provides for
the creation of Northern Irish institutions and the interim devolution of substantial power to those institutions, so long as
certain conditions are fulfilled, including the decommissioning of weapons. The Good Friday Agreement also provides
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the people of Northern Ireland with the right to decide the issue of unification with [*358] the Irish Republic through a
referendum to be held in seven years.

Bougainville and Papua New Guinea. The Comprehensive Agreement for Bougainville ("Bougainville
Agreement"), signed at Arawa in August 2001, establishes an autonomous interim arrangement for Bougainville during
which the two entities will share sovereign authority and certain sovereign functions. The agreement provides that
Bougainville will assume increasing control over a wide range of powers, functions, personnel, and resources based on
guarantees contained in the national constitution and reflected in a new Bougainville constitution. n31 The assumption of
sovereign authority and functions is conditioned, however, on the progressive implementation of a weapons disposal
plan and on the achievement of good governance standards. Within a period of ten to fifteen years, and after the
completion of the weapons disposal plan, Bougainville may undertake to secede from Papua New Guinea via
referendum. n32

Bosnia. The Dayton Accords, which brought an end to the Bosnian conflict, provide that many of the sovereign
authorities and functions of the independent state of Bosnia are to be managed by an internationally appointed High
Representative for an indeterminate period. n33 The Accords also provide for the deployment of international military
forces to maintain internal security. n34 While conditional sovereignty is not explicit, the pattern of practice in Bosnia
indicates that the international civilian authority will be discontinued only upon a showing that Bosnia can adequately
function as an ethnically integrated state.

Kosovo. U.N. Security Council Resolution 1244 ("Resolution 1244"), with reference to the Rambouillet
Agreement, provided for the interim United Nations administration of Kosovo with security provided by a NATO-led
force. n35 During this interim period, the United Nations exercises near absolute [*359] executive and legislative
authority within Kosovo, seeking to build institutions that will allow for autonomous governance for Kosovo. As these
institutions become more capable of exercising their own authority, the United Nations is to devolve certain sovereign
authorities and functions to the Kosovar government. The full devolution of authority and the determination of final
status will depend on Kosovo's compliance with standards of democracy and good governance.

Sudan. The Machakos Protocol provided for the cessation of hostilities between the Muslim forces of northern
Sudan and southern Sudanese Christian forces. The Protocol also provides an opportunity for the South to determine its
political status, as an independent entity or as part of the Sudan, via referendum after six years. n36 Following the
agreement on basic principles, the parties agreed on a Memorandum of Understanding concerning numerous aspects of
the structures of government, including aspects of power sharing, the judiciary, and human rights. n37 Additionally, in
September 2003, the government of Sudan and the Sudan People's Liberation Army signed a framework agreement on
security arrangements to facilitate humanitarian relief operations. n38

Israel/Palestine. The Roadmap for Middle East Peace ("Roadmap") was developed by the United States, the
European Union, the United Nations, and Russia ("the Quartet"). It involves a three-phase plan designed to resolve the
conflict in the Middle East by providing for the security of Israel and by creating a process for the establishment of an
independent democratic Palestine. n39 To accomplish these objectives, the Roadmap provides for the [*360] creation
of Palestinian institutions of self-government, followed by the international recognition of an independent Palestine
with provisional borders. In addition, there will be a subsequent agreement upon final borders and issues such as
refugees and the status of Jerusalem. Progression through these phases is contingent on the Palestinian authority
meeting a number of conditions relating to democratization and an end to violence and terrorism. As a result of recent
violence, the status of the Roadmap is uncertain.

Western Sahara. The U.N.-sponsored Baker Peace Plan for the resolution of the Western Sahara conflict provides
for the creation of self-governing institutions under the auspices and with the assistance of the United Nations. n40 The
Baker Peace Plan calls for the devolution of numerous sovereign powers and functions to the Western Sahara Authority,
with a determination of the final status by a referendum to be held within five years. As of the date of publication, the
Polisario Front has agreed to the plan, and it is awaiting the approval of the Moroccan government.
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III. Earned Sovereignty: Defining the Elements Through Recent State Practice

A. Shared Sovereignty

During the initial stage of shared sovereignty, a provisional framework may be created within which states, substate
entities, and international organizations share sovereign authority and [*361] functions. If managed constructively,
shared sovereignty affords a cooling-off period during which central authorities and aggrieved people can each continue
to pledge fidelity to their own, mutually incompatible final aims, while initially suspending violence. The framework
for shared sovereignty may vary according to the duration of the sharing period, the substantive division of authority,
the parties involved, and the goals to be addressed.

While Serbia and Montenegro, Northern Ireland, Bougainville, and the Western Sahara share sovereignty with a
central authority, in the cases of Kosovo and East Timor, the substate entity shares sovereign authority and functions
with international organizations during an interim period prior to a determination of final status. The international
community may exercise certain sovereign authority and functions because the state has been precluded from exercising
those functions and the substate entity is not yet capable of doing so. n41

Frequently, shared sovereignty may provide the substate entity with substantial elements of self-government, so as
to considerably lessen the interest in outright independence and eliminate the causes of conflict through some form of
perpetual autonomy. This possibility seems to be the assumption of Papua New Guinea and that of international
mediators as reflected in the Bougainville Agreement, which provides for a ten to fifteen-year period before a
referendum on independence. n42

The period of shared sovereignty may also be designed merely as a way station to independence, with the substate
entity exercising nearly all the power and authority of an independent state n43 and equally sharing any remaining
authority. n44 In the case of the Union Treaty of Serbia and Montenegro, the [*362] Union exercises almost no original
authority and merely serves as a conduit between the member states and the international community, in particular the
European Union and the international financial institutions. n45

However, the period of shared sovereignty is sometimes also intended to build confidence and promote institutional
reconciliation between the parties. For instance, in Northern Ireland shared sovereignty has been considered necessary
for the state and substate entity to establish a viable relationship that will survive the eventual independence or
territorial reassociation of the substate entity. n46 The period of shared sovereignty in some cases may also be used to
normalize the unstable environment resulting from an armed conflict, and to assist the substate entity in establishing the
necessary institutions for self-government. n47

In other cases the power is more divided than shared. For instance in the case of the Baker Peace Plan for the
Western Sahara, numerous powers are to be devolved to the Western Sahara Authority relating to taxation, economic
development, internal security, law enforcement, commerce, resource development, and social welfare, while Morocco
will retain authority over the most basic sovereign functions, such as foreign relations. n48

The time frame of shared sovereignty also differs in distinct circumstances. In nearly all cases, the peace
agreements or constitutions provide a specified time period for shared sovereignty. The range extends from two years in
East Timor and three years for the Union of Serbia and Montenegro, to ten to fifteen [*363] years for Papua New
Guinea and Bougainville. n49

As a component of the earned sovereignty approach, shared sovereignty is quite flexible, and is tailored to support
the implementation of related components. Thus, in some instances, the time frame is set at a specified period of time,
such as three years in Montenegro, while in other cases, such as Kosovo, the time frame may be indefinite and subject
to the fulfillment of certain conditions, as opposed to specified timelines. Shared sovereignty also lends itself to the
establishment of markers and milestones that the emerging entity must meet in order to move beyond the transition
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phase to final status. This is an optional element called conditional sovereignty, which is discussed below.

B. Institution Building

Because functioning democratic institutions are considered the most effective guarantee to prevent renewed conflict in
the long term, promoting the development of democratic institutions has become an essential element of modern
peacebuilding. In the short term, institution building is intended to create the capacity for the assumption of sovereign
authority and the functions necessary for the establishment of an autonomous entity, or a future independent state. This
process usually begins during the initial period of shared sovereignty, and may be addressed by a range of domestic and
international actors.

The increasing role of the international community in erecting domestic institutions in substate entities is reflective
of the international community's willingness to undertake global conflict management. As such, the international
community is no longer involved in the peace process as only a diplomatic actor, n50 but rather as a substantive
participant, endorsing a variety of tasks. These tasks include disarmament and demobilization, capacity building,
promotion and monitoring of elections, human rights monitoring and transitional justice, refugee return, and the related
settlement of land disputes.

In limited cases, such as East Timor and Kosovo, the international community is called upon to create the
foundation for nearly all political and security institutions to allow the substate entity to effectively operate as an
independent state. n51 This may even entail creating and appointing cabinet- [*364] level posts, which may then be
transformed into an interim governing council. n52 In other cases, such as the Israeli-Palestinian Roadmap and the Baker
Peace Plan for Western Sahara, specific members of the international community are called upon in a more limited
capacity to create and monitor a limited number of key institutions necessary for democratic development n53 and the
provision of security. n54

In rare instances, the focus is on the creation of institutions that can assume the transfer of administrative functions
from the parent state, a process from which the international community may be excluded. For example, in the case of
Northern Ireland, while there was no need to provide for the creation of new administrative institutions, there was a
need to create political institutions, and to reform many of the key existing administrative institutions. The Good Friday
Agreement thus provided for the creation of the Northern Ireland Assembly, which would be able to absorb the
sovereign functions and authority to be devolved from the United Kingdom. n55 The Agreement also provided for the
creation of two consultative mechanisms, a North/South Ministerial Council n56 and a British-Irish Council, intended to
facilitate political stability during the period of shared sovereignty and the transfer of sovereign [*365] functions and
authority to Northern Ireland. n57

Finally, the substate entity may also begin to create institutions of self-government prior to the period of agreed
shared sovereignty. For example, the Montenegrin government, with support from the United States and the European
Union both prior to and after the signing of the Union Treaty, established a Foreign Ministry with unofficial diplomatic
offices abroad, a Ministry of Finance, and a Central Bank. n58

C. Determination of Final Status

At some point during the conflict resolution process it will be necessary to determine the final status of the substate
entity. The options for final status range from substantial autonomy to full independence. This decision is generally
made through either some sort of referendum or in structrued negotiations, but invariably involves the political consent
of the international community in the form of international recognition or support.

With certain exceptions, n59 the date for a referendum will be set to occur after a period of shared sovereignty and
institution building. The agreement for the creation of a Union of Serbia and Montenegro, for example, provides that,
after three years, the republic may separate from the Union and become independent via a referendum. n60 The Baker
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Peace Plan provides that the final status of Western Sahara shall be determined by referendum no earlier than four and
no later than five years after the adoption of the Peace Plan. n61 The Machakos Protocol provides for an internationally
monitored referendum after six years by which the people of Southern Sudan may either confirm the unity of the Sudan,
by voting to adopt the system of government established under the peace agreement, or vote for secession. n62 The
Bougainville Agreement provides for a referendum on the separation of Bougainville from Papua New Guinea after ten
and before fifteen years from the adoption of the agreement. n63

The Good Friday Agreement takes a more nuanced approach. The Agreement provides that the British Secretary of
State will call for a referendum on independence in seven year intervals if it is "likely" that the majority of those voting
would express a wish that Northern Ireland should [*366] cease to be part of the United Kingdom and form part of a
united Ireland. n64

The nature of final status may also be determined through a negotiated settlement between the state and substate
entity, often with international mediation. When final status is to be determined by a negotiated settlement, it may or
may not involve a nonbinding referendum. In the Rambouillet Accords, the final status of Kosovo was to be determined
by an international conference, which would consider the will of the people for independence. n65

As with the other elements of the earned sovereignty approach, the determination of final status must be tailored to
the particular nuances of the situation on the ground. Thus, in another example, the Israeli-Palestinian Roadmap
provides that the final status of Palestine be determined in two stages. The first stage will follow successful institution
building and will involve an international conference convened by the Quartet, at which the parties will negotiate the
establishment of an independent Palestinian state with provisional borders. The second stage will involve a second
conference at which the parties will conclude a permanent status agreement encompassing consensus on permanent
borders, refugees, settlements, and the status of Jerusalem. n66

D. Phased Sovereignty

Depending upon the nature and characteristics of the conflict, it may not always be possible to achieve even
preliminary power sharing arrangements. Thus, to enhance the relationship between shared sovereignty and institution
building, some earned sovereignty agreements have incorporated the element of phased sovereignty. Phased sovereignty
involves the measured devolution of sovereign functions and authority from the parent state or international community
to the substate entity during the period of shared sovereignty. Phased sovereignty can be useful to promote a smooth
transition in those contexts where the adversarial claims of the parties do not allow for immediate devolution of powers.
The timing and extent of the devolution of authority and functions may be correlated with the development of
institutional capacity and/or conditioned on the fulfillment of certain benchmarks, such as democratic reform and the
protection of human rights.

Kosovo presents the most comprehensive example of the use of phased sovereignty to manage the devolution of
sovereign authority and functions. Subsequent to Resolution 1244, the United Nations endorsed a Provisional
Constitutional Framework for Kosovo, which provided that both the U.N. Mission in Kosovo ("UNMIK") and Kosovar
entities would exercise most of the functions typically associated with an independent state, including foreign relations.
n67 Since then, UNMIK has gradually transferred nearly all the local [*367] powers to Kosovar municipal authorities,
and has begun a slow but steady process of transferring power to Kosovo's central government institutions. The degree
of transfer is determined by an informal mix of institutional capacity on the part of Kosovo, and the coordination of the
timing of devolution with progress being made towards resolving the final status of Kosovo. n68

Other agreements that include an element of phased sovereignty are the Good Friday Agreement, the
Israeli-Palestinian Roadmap, and the Bougainville Agreement. In the Good Friday Agreement, the United Kingdom is
able to manage the rate of devolution, and even reverse the devolution by suspending parliament, if the Irish Republican
Army fails to comply with its obligations to demobilize and decommission its weapons. n69 The Israeli-Palestinian
Roadmap provides for the phased accumulation of sovereign attributes, beginning with the adoption of a new
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constitution and elections for a prime minister and cabinet and ending with the possible creation of an independent
Palestinian state. n70 The Bougainville Agreement also provides that the Bougainville Government will assume
increased control over a wide range of powers, functions, personnel, and resources during the interim period prior to the
determination of final status. n71

It is worth noting that not all instances of earned sovereignty require the element of phased sovereignty. For
example, upon ratification of the agreement for the creation of the Union of Serbia and Montenegro, both member states
immediately assumed the sovereign authority and functions allocated to them under the agreement. In fact, Montenegro
had exercised many of those functions prior to the adoption of the agreement.

E. Conditional Sovereignty

To promote effective implementation of power sharing through functioning democratic institutions, the transfer of
sovereign authority to the substate entity, or the determination of final status, may be conditioned upon the fulfillment
of certain benchmarks. Some peace agreements condition the development of the process of earning sovereignty on the
achievement of a satisfactory level of good governance and legal guarantees. This includes protection of human and
minority rights, disarmament and demobilization, development of democratic institutions, institution of the rule of law,
and promotion of regional stability.

The element of conditional sovereignty originated in the European approach of earned recognition of the successor
states of the former Soviet Union and the former Yugoslavia. In response to calls for international recognition by the
republics of the Soviet Union and Yugoslavia, on December 16, 1991, the European Community Council of Foreign
Ministers developed a [*368] policy of earned recognition. n72 Under this approach, states seeking recognition by the
European Community were required to meet a set of detailed criteria. The European Community then adopted
additional criteria to be applied specifically to the republics of Yugoslavia, and required that the republics seeking
recognition submit an application to the Yugoslav Peace Conference being conducted by the United Nations and
European Union at that time. The co-chairs of the Peace Conference would then seek a determination from the
Arbitration Commission as to whether the applicant states fulfilled the criteria for recognition. n73

Within the approach of earned sovereignty, the conditions will necessarily vary depending on the context of the
conflict, and will particularly aim to eradicate what is identified as the major obstacle to peace. For example, the
Roadmap for Peace in the Middle East is conditioned on the cessation of terrorism. n74 In the case of Northern Ireland,
the continued devolution of authority was conditioned on the decommissioning of paramilitary forces and the surrender
of weapons. n75 In Kosovo, the United Nations adopted an approach of "standards before status," which provided that
before Kosovo could undertake final status negotiations to secure independence, it must meet a number of standards or
benchmarks, n76 with an emphasis on the protection of human rights and the return of refugees. The Bougainville
agreement provides that the referendum on final status will only be held if the Bougainville government ensures the
decommissioning and disposal of weapons and undertakes good governance, including the development of democracy,
transparency, and accountability, as well as respect for human rights and the rule of law. n77 However, not all phased
agreements contain the element of [*369] conditional sovereignty. For instance, the Baker Peace Plan for Western
Sahara and the Machakos Protocol in the Sudan set specific dates for the devolution of sovereign authority and
functions, as well as the determination of final status without conditions. n78

Some authors have regarded conditional sovereignty coupled with shared sovereignty, as in the case of Kosovo, as
a new model of international trusteeship, n79 since its most important characteristic is the establishment of an interim
international administration with political authority attributed to a representative of the international community. n80

Apart from the legal classification, the most relevant aspect of the global conflict management trend is that it may
indicate the emergence of a binding new set of values perceived as essential by states. n81 The values shaping and
inspiring the contemporary commitments of the international community include ending ethnic violence, stopping
human rights atrocities, promoting democracy, and encouraging the rule of law. Recent postconflict operations - like
those in East Timor and Kosovo - could be seen as a practical reflection of the endorsement by the international
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community of such values. From a functional perspective, such operations represent the effort of the international
community to fulfill what is perceived as a collective obligation to pursue peace and stability throughout the world,
even at the cost of overriding the traditional interpretation of sovereignty.

F. Constrained Sovereignty

Because the emergence of new states may be destabilizing to the immediate region, the sovereignty of the new state
may sometimes be constrained by the international community. The potential for destabilization arises from the fact that
the state, even after a lengthy period of institution building, remains incapable of exercising effective authority, or
because the new state's existence in and of itself creates a destabilizing political dynamic.

Constrained sovereignty involves the imposition of continued limitations on the sovereign authority and functions
of the new state. Examples of such constraints include prolonged international administrative and/or military presence
and limits on the right of the state to undertake territorial association with other states.

In some cases, such as Bosnia-Herzegovina, an independent state may be forced to share sovereign authority and
functions with an international organization. The 1995 Dayton Peace Accords, which ended the Bosnian conflict with
Serbia, in effect established a regime whereby the independent [*370] state of Bosnia was put in a de facto trustee
relationship with the international community. The Bosnian government shared functions with an international High
Representative from a Western European country and with a NATO-led force to ensure security. n82 In this case, the
international community determined that constrained sovereignty was necessary to ensure the territorial integrity of
Bosnia. Without an international presence, the Republica Srpska would have sought to secede.

East Timor also remains under a soft form of constrained sovereignty, as the international community - in the form
of the United Nations Mission of Support for East Timor ("UNMISET"), a U.N. follow-up mission - provides continued
assistance in the areas of civilian administration, law and order (police and development of a law enforcement agency),
and military security (maintaining internal and external security). n83

G. A Note on Monitoring the Implementation of Earned Sovereignty

Frequently during the process of earned sovereignty, a monitoring mechanism is established to build confidence among
the parties, to ensure coordinated implementation of the agreement, to monitor compliance, and to assist in the
resolution of any disputes. Although not a substantive component of the earned sovereignty approach, the establishment
of credible monitoring mechanisms can often be a critical procedural element in safeguarding the legitimacy and
effectiveness of the approach.

In the case of Bougainville, the parties created an intergovernmental supervisory body charged with overseeing the
implementation of the agreement and establishing the new Autonomous Bougainville Government. n84 The Machakos
Protocol for the Sudan provides for the creation of an Assessment and Evaluation Commission to monitor the
implementation of the peace agreement and conduct a midterm evaluation of the unity arrangements established under
the peace agreement. n85 The Baker Peace Plan for Western Sahara provides for U.N. monitoring and for the right of the
Secretary General to issue binding interpretations regarding any disputes that may arise with [*371] respect to the
implementation of the Plan. n86 In the case of Northern Ireland, the parties have created a specialized Northern Ireland
Human Rights Commission, the membership of which must reflect a community balance. n87

In many instances the parties decide that the objectives of a monitoring mechanism are best met when the monitors
are international. When this happens, the monitoring mechanism might be the United Nations, a regional body such as
the African Union, European Union, or the Organization for Security and Cooperation in Europe ("OSCE"), an ad hoc
group of nations, or a combination of the above. In some cases, domestic monitoring mechanisms may be combined
with international mechanisms. n88
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The Dayton Accords provided for extensive participation of international organizations in the implementation of
the Bosnian peace settlement. In the military arena, the NATO-led security forces assisted in implementing the terms of
the agreements regarding territory, size and disposition of forces, and in the establishment of a durable peace. n89 The
agreement tasked the OSCE with carrying out an election program for Bosnia. n90 Similarly, in Kosovo and East Timor,
substantial numbers of international civilian administrators were deployed to manage the sharing of sovereign authority
and functions, while the Israeli-Palestinian Roadmap provided for extensive monitoring operations by members of the
Quartet. n91

IV. The Political Dimension of Earned Sovereignty: The Case of Kosovo

This Part tracks and analyzes the application of the approach of earned sovereignty to the crisis in Kosovo. The purpose
of this discussion is to provide insight into the way in which earned sovereignty might serve as a bridge between the
"sovereignty first" and "self-determination first" approaches to conflict resolution. Moreover, the Kosovo crisis provides
a useful case study to examine how the political debate shapes the precise [*372] contours of the earned sovereignty
approach and how it may be adopted to incorporate the specific circumstances of a particular conflict. n92

The initial approach by the international community to the conflict in Kosovo reflected its earlier approach to the
Bosnian conflict - that of accommodation and appeasement. n93 Guided by the "sovereignty first" approach, the
international community sought to accommodate, and at times appease, the Milosevic regime, n94 as it sought to resolve
the conflict by providing for some degree of autonomy for Kosovo within the Federal Republic of Yugoslavia n95

("FRY"). n96 Milosevic, invoking the claim of sovereignty, relied upon military force to terrorize the civilian population
in order to keep Kosovo within the former Yugoslavia. Eventually, Milosevic sought to simply expel the two million
Albanian residents of Kosovo. Conversely, the Kosovars invoked the principle of self-determination, held a referendum
on independence, and sought a negotiated outcome, while also pursuing armed resistance. n97

The gridlock created by the hardened positions of the parties and ineffective international intervention led to
increasingly violent crimes against civilians by Serbian forces, strained the credibility of NATO, nearly destroyed the
credibility of the European Union, and substantially increased the levels of support for Kosovar armed resistance. n98

Within this context, earned sovereignty was put forward as a means to bridge the competing interests of sovereignty and
self-determination and to provide a focal point for the development of a more effective international approach. The
approach was not immediately accepted by the parties or by the international community as the [*373] preferred
approach to resolving the conflict. Rather, it competed with the other primary approaches and only gradually emerged
as the approach of choice, though in a modified form.

A. Earned Sovereignty - An Initial Proposal

Throughout the summer of 1998, the United States and European Union, guided by the sovereignty first approach,
undertook shuttle diplomacy between Serbia and Kosovo, seeking to craft a regime of heightened autonomy for Kosovo
within the former Yugoslavia. In response to the failure of these efforts, and increasing violence, the Public
International Law & Policy Group ("PILPG") put forward a proposal for earned sovereignty. n99 The key elements of
the 1998 PILPG approach involved the creation of a process whereby the people of Kosovo, through legitimate political
bodies, would be entitled to exercise certain sovereign rights, while simultaneously retaining specified links to the FRY,
thereby sharing sovereignty. n100 As a condition for attaining greater sovereign authority and functions, the people of
Kosovo and their political institutions would be required to: (1) guarantee the protection of the rights of all minority
populations within Kosovo; (2) respect the territorial integrity of neighboring states such as Macedonia and Albania; (3)
renounce any intention of political or territorial association with Albania; and (4) accept Kosovo's borders as confirmed
by the 1974 Yugoslav Constitution. After a three to five-year transitional period, the final status of Kosovo would be
determined via an internationally conducted referendum within Kosovo. n101 Once Kosovo earned international
recognition, its sovereignty would be constrained by obligations to protect minority rights, maintain its current borders,
and reject any political or territorial association with Albania. n102
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The rationale for the 1998 PILPG proposal was based on the assumption that the people of Kosovo had, to a certain
degree, earned a right to increased sovereignty because of the long history of human rights violations perpetrated
against them by the Serbian regime. n103 Given the circumstances of their [*374] situation, it appeared that the only
means for adequately protecting those rights would be some form of international status for Kosovo. n104

Despite Kosovo's perceived right to independence, it was necessary to ensure that Kosovo's attainment of
international status did not have negative consequences in the region or lead to additional violations of human rights.
Therefore, the proposal included a process whereby the international community could manage the emergence of an
independent Kosovo in such a way as to ensure regional stability. The corollary element was that the Kosovars - while
entitled to some degree of sovereignty because of past abuses by the Serbian regime - would be required to earn full
sovereignty at the end of an interim period by demonstrating their commitment to democratic self-government, the
protection of human rights, and the promotion of regional security. While not explicitly stated in the 1998 PILPG
memorandum, the proposal provided support for the notion that certain specified limits on sovereignty might continue
after Kosovo had attained international recognition. n105

The proposal for earned sovereignty was initially greeted with skepticism: It seemed to provide for the devolution
of too much sovereign authority. There was also concern that the prospect of an independent Kosovo, no matter how
intensively managed by the international community, might destabilize the region by providing an impetus for a greater
Albania consisting of Kosovo, Albania, and part of Macedonia. This latter concern would influence the development of
the earned sovereignty approach throughout the conflict.

B. Adopting the Earned Sovereignty Approach

Within two months of the release of the report, the failure of current diplomatic efforts and the necessity of a new
approach became apparent when Serbian security forces massacred over forty civilians in the Kosovo village of Racak.
n106 The head of the unarmed international monitoring team in Kosovo, Ambassador William Walker, publicly declared
the massacre to be a crime against humanity. n107 Public reaction in the United States and Europe to the [*375]
massacre forced key American foreign policymakers to push for the convening of peace negotiations backed by the
threat of the use of force. n108 The massacre also added greater legitimacy to Kosovar claims for independence.

During the course of the Rambouillet/Paris negotiations, the Serbian delegation sought a document which would
grant them the authority to exercise absolute control over Kosovo political institutions and maintain a security presence.
n109 The American and European negotiators sought to create a regime of shared sovereignty, with some international
involvement in providing security. Seeing an opportunity to move forward, the Kosovar delegation n110 proposed an
approach of earned sovereignty.

The intense involvement of the U.S. delegation, coupled with the moral authority held by the Kosovar delegation as
victims of crimes against humanity, led to a draft agreement, known as the Rambouillet Accords, which drew heavily
on the approach of earned sovereignty. n111 The Accords provided for shared sovereignty among the FRY, Kosovo, and
the international community. The FRY would be limited to exercising only the most essential sovereign functions n112

and would be required to withdraw nearly all its security forces. n113 Kosovo would accumulate a number of sovereign
functions n114 and establish institutions to effectively administer these functions. n115 The international community
would then provide security and aid Kosovo in exercising its sovereign functions. n116 The Accords also envisioned the
international community assisting Kosovo with the creation of necessary institutions.

[*376] The Rambouillet Accords set forth a process for determining final status. Pursuant to the Accords, three
years after the agreement entered into force, an international meeting would be convened to determine a mechanism for
a final settlement for Kosovo. n117 Invoking the notion of conditional sovereignty, the mechanism was to take into
consideration, among other criteria, whether the Kosovar Albanians had fulfilled obligations to establish democratic
institutions and to protect human and minority rights. n118 An assessment of the will of the people, presumably through
a referendum, would also guide the decision on final status.
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The draft Accords were agreed to by the Kosovar Albanians, but rejected by Slobodan Milosevic, then President of
Yugoslavia, who sought to resolve the competition over sovereignty by ethnically cleansing Kosovo of its Albanian
population. Milosevic, along with the two co-chairmen of the Serbian delegation to Rambouillet, was subsequently
indicted and prosecuted by the International Criminal Tribunal for Yugoslavia for the crimes committed by Serbian
forces in Kosovo. n119 To stop the campaign of ethnic aggression, NATO launched an air campaign that was lifted only
n120 when Milosevic agreed to transfer de facto sovereign control over Kosovo to the United Nations and NATO.

The requirement for a strong U.N. role in institution building was necessitated by the fact that, during the NATO air
campaign, Milosevic had expelled over 1.2 million Kosovars and had destroyed nearly all the existing public
institutions. n121 Thus, to provide a framework for the interim administration of Kosovo by the United Nations, the U.N.
Security Council adopted Resolution 1244. n122 While retaining the core elements of the earned sovereignty approach
reflected in the Rambouillet Accords, Resolution 1244 gave a primary role to the U.N. mission in overseeing the
development of democratic institutions (an added and now necessary element to the approach of earned sovereignty).
n123 The United Nations was then to devolve sovereign authority and functions to these new institutions and to facilitate
a political process designed to determine Kosovo's future status based on the process described in the Rambouillet
Accords.

[*377] The substance of Resolution 1244 focused on: (1) displacing FRY sovereignty from Kosovo; n124 (2)
replacing it with interim United Nations and NATO sovereign responsibilities; n125 (3) establishing substantial
autonomy and democratic self-governance for the people of Kosovo; n126 (4) "facilitating a political process designed to
determine Kosovo's future status, taking into account the Rambouillet accords," n127 and (5) preparing in the final stage
to oversee "the transfer of authority from Kosovo's provisional institutions to institutions established under a political
settlement." n128 To carry out the responsibility of reconstructing the political institutions of Kosovo, the U.N. Secretary
General created the UNMIK and appointed a Special Representative of the Secretary General ("SRSG"). n129 UNMIK,
under the SRSG, displaced the FRY's ability to exercise sovereign authority and functions in Kosovo and began the
process of building Kosovar institutions.

Resolution 1244 essentially followed the basic themes of earned sovereignty articulated in the 1998 proposal and
the Rambouillet Accords: It displaced Yugoslav sovereignty, created mechanisms for establishing democratic
self-government and the protection of minority rights, and mandated the resolution of Kosovo's final status.

Resolution 1244, however, created a substantial addition to the earned sovereignty approach by providing for the
exercise of sovereign functions by the United Nations. n130 The original articulation of the approach and its design in
the Rambouillet Accords provided for a transfer of sovereignty to the people of Kosovo and an evaluation of the final
status of Kosovo based in part on its compliance with the specific provisions of the Accords. Resolution 1244 provided
that the United Nations initially would assume control of sovereign functions and negotiate a constitutional framework,
and then begin the transfer of sovereign functions to Kosovar institutions. Simultaneously, the United Nations was
mandated to pursue a resolution of the final status of Kosovo. n131

However, despite a robust mandate, the United Nations made sluggish progress, and hesitated in transferring
substantial sovereign responsibility to the Kosovars. The failure of the United Nations to effectively erect Kosovar
political institutions, and to transfer authority to those institutions while pursuing the resolution of Kosovo's final status,
was influenced by a number of related factors. The inertia of an eight thousand-strong U.N. bureaucracy, combined with
substantial U.N. institutional corruption and a relative lack of necessary competence in certain key areas, simply slowed
any efforts to transfer control to the Kosovar institutions. Moreover, the necessity of holding municipal and
Kosovo-wide elections delayed the opportunity for creating effective Kosovar institutions.

[*378] The relative disengagement of the United States after the air campaign and the resumption of a leadership
role by the European Union also presented the European Union with an opportunity to scale back the approach of
earned sovereignty and return to a more comfortable approach, guided by its interest in resisting the creation of new
states. While the European Union was morally precluded from arguing for a return of sovereignty to Serbia, it was able
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to argue for a halt to the transfer of sovereignty to Kosovo - in part based on the fact that some armed Kosovars had
undertaken acts of retribution against Serbian civilians in Kosovo immediately after the NATO humanitarian
intervention.

This lack of coordination on the part of the international community, particularly the hesitation on the part of the
United Nations to transfer authority to the Kosovars and undertake a process for determining final status as required by
Resolution 1244 effectively derailed the approach of earned sovereignty, leaving Kosovo with an undefined and
stagnant status.

C. Reviving the Earned Sovereignty Approach

In response to the perceived failure of the United Nations to articulate a clear plan for transferring sovereign authority
and functions to Kosovo as required under Resolution 1244, the Swedish government supported the creation of an
international commission (the "Commission") under the chairmanship of Richard Goldstone, the former Chief
Prosecutor for the Yugoslav Tribunal and member of the South African Supreme Court. The Commission undertook a
series of international meetings and consultations with the major international policymakers and interested
constituencies. The Commission then crafted a report calling for the revival of earned sovereignty, in the form of
conditional independence, for the people of Kosovo (the "Goldstone Proposal" or "Proposal"). n132

The key elements of the Goldstone Proposal included a referendum to ascertain the will of the people,
U.N.-sponsored talks between the Kosovar Albanians and the Kosovar Serbs, mechanisms to protect minority and
human rights, arrangements for the continued presence of international security forces, and phased sovereignty in the
form of the steady transfer of effective administration from the United Nations to Kosovar institutions. n133 The
Proposal emphasized the element of phased sovereignty, arguing that Kosovo should be able to assume sovereign
authority in proportion to the Kosovar institutions' ability to provide internal and external security. n134

In response to the Goldstone Proposal and efforts by influential former policymakers, the United States began to
reengage, arguing for the necessity of crafting province-wide institutions capable of absorbing the transfer of sovereign
authority from the United Nations to the people of Kosovo. These [*379] efforts met stiff resistance by the European
Union and some European states, who had come to believe that an independent Kosovo might further destabilize the
region and promote increased separatism in Europe.

As a result of the American pressure, the Europeans agreed to join in a project for drafting a framework for
provisional self-government (the "Constitutional Framework"). The Constitutional Framework, which was promulgated
by the United Nations with little input from the Kosovar political leadership, n135 provided for the development of a
unique dual key system to allocate governing responsibility between the SRSG authority and Kosovar institutions. n136

With the adoption of the Constitutional Framework, Kosovo entered a period of shared sovereignty between the United
Nations and the Kosovar political institutions.

D. A Change in Political Circumstances and the Retrenchment of Earned Sovereignty

As the international community moved back onto the path of earned sovereignty for Kosovo, a number of changes
occurred within Serbia itself that rejuvenated the E.U. claims for delaying the transfer of sovereignty from the United
Nations to Kosovo. With the collapse of Milosevic's authoritarian, nationalist rule and its replacement with a more
Western-focused government, the European Union became increasingly concerned that efforts to increase Kosovar
self-governance could destabilize Serbia. The election of a pro-independence government in Montenegro also
dampened the willingness of the European Union to support further devolution of sovereign authority and [*380]
functions to Kosovo. Moreover, although the Serbian public became increasingly aware of the atrocities committed by
Serbian forces against Kosovar civilians, there was no abatement in the nationalist pull to retain Kosovo within Serbia.
Growing political violence in southern Serbia and Macedonia reinforced the Serbian desire to retain Kosovo and the
fear of the European Union and the United States that an increasingly sovereign Kosovo could lead to greater instability
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in the Balkan region. n137

The Goldstone Commission was concerned that the increasing willingness of some E.U. and U.N. officials to treat
Kosovar capacity for self-rule with "imperial condescension" and "pervasive distrust" n138 would create a situation
where the Kosovar authorities would have little or no incentive to behave in a responsible manner toward neighboring
states. n139 The Goldstone Commission argued that an indefinite protectorate would not, as some claimed, allay tension
in the region by ruling out independence. Rather, the protectorate would increase tension between the people of Kosovo
and the U.N. administrators. Moreover, by maintaining the undefined nature of Kosovo's status, the international
protectorate model would encourage both nationalist hopes for a greater Albania - or for a greater Yugoslavia - and was
in fact already serving as a catalyst for ethnic violence, both within and outside Kosovo.

In light of the dangers posed by a halt to the process of earned sovereignty for Kosovo, the Goldstone Commission
issued a second, more detailed, proposal for conditional independence. n140 The basic elements of the proposal included
the rapid devolution of authority to Kosovar institutions, n141 and substantial limiting of SRSG authority to include only
protecting minorities, guaranteeing of human rights, and guaranteeing border integrity. The SRSG powers were to be
exercised only when the locally elected officials failed to meet their obligations. The Goldstone Commission again
emphasized the desirability of phased sovereignty, arguing that the presence of the international community should be
diminished and the sovereign authority of Kosovo should continue to grow as the government and people of Kosovo
proved themselves capable of meeting the above commitments. n142 The [*381] Goldstone Commission concluded that
when Kosovo was fully able to meet these commitments, the international community should recognize it as an
independent state. The Goldstone Commission also reintroduced the element of constrained sovereignty found in the
original PILPG memorandum. n143

The second Goldstone Proposal also sought to rebut the three main arguments presented by the European Union
against moving forward with the earned sovereignty approach. First, the Goldstone Commission addressed the concern
that the nascent democracy in Serbia would be jeopardized by reopened discussions about Kosovo's future, which could
fuel extremist sympathy. The Commission argued that postponing the resolution would actually increase the difficulty
of resolving the issue in the future, once support for the new democratic administration had subsided. n144

Next, the Goldstone Commission reviewed the concern that permitting earned sovereignty for Kosovo could set off
similar demands in Montenegro and other regions. The Goldstone Commission argued that this concern was overstated
because the specific conditions for Kosovo's earned sovereignty ruled out spillover effects, that earned sovereignty
would eliminate many of the current uncertainties in the region, that none of the other substate entities possessed the
same legal argument for independence (i.e., a history of systematic human rights abuses), and that earned sovereignty
was not any more likely than the other proposed scenarios to generate domino effects. n145

Seeking to support this renewed initiative for earned sovereignty, while recognizing the slow nature of political
institution building in Kosovo, the International Crisis Group ("ICG"), led by the former Australian Foreign Minister,
rejoined the debate and put forth a detailed proposal for a mixing of international trusteeship and earned sovereignty for
Kosovo. n146 The cornerstone of the proposal was a call for immediate negotiations on final status, with UNMIK to then
transfer increasing sovereign authority and functions to Kosovar institutions, retaining only limited veto power in
certain areas. n147

The ICG proposal, which was based in the PILPG and Goldstone precedents, extended the concept and argued for a
renewed international trusteeship. n148 The ICG argued that Kosovo's final status should be settled in [*382]
conjunction with the running of the international trusteeship of Kosovo. At the point where an international presence
was no longer needed, Kosovar institutions would be able to assume relevant sovereign powers and then step into
whatever status Kosovo possessed. n149

The ICG proposal argued that a resolution of Kosovo's final status was crucial to stability in the region. It believed
that the uncertain process for determining a final status was a significant obstacle to the normalization of relations
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between the Albanian and Serb communities, and that it prolonged each group's view that the other was a threat. The
proposal further argued that continued uncertainty threatened the political investment of the international community in
Kosovo and caused the unnecessary extension of the peacekeeping presence. n150

Like the Goldstone proposal, the ICG proposal sought to refute the main arguments that the European Union and
others often made for postponing a determination of Kosovo's final status. First, the ICG argued that the initiation of
final status talks would not set back Serbia's transition, as it was in fact the lack of definition of Kosovo's final status
which was beginning to undermine Serbian stability and slow the transition to a non-nationalist state. Second, the ICG
argued that a determination of Kosovo's final status would not jeopardize regional stability by encouraging other
separatist movements in the region as Kosovo's case was dissimilar to other regional groups, given its history as a
defined state within the former Yugoslavia and its status as a U.N. protectorate. Finally, the ICG observed that, while
some argued international consensus on Kosovo was not strong enough to withstand reopening the issue, in fact, "the
international consensus has become a recipe for inertia." n151

The ICG argued that conditional independence, or earned sovereignty, was the only final status option that satisfied
all the key ingredients necessary for a stable final status. While the ICG recognized that Kosovo was not yet prepared to
exercise full sovereignty, it reasoned that through a process of earned sovereignty it would be able to earn this right and
gradually prove itself capable of full independence. According to the ICG, earned sovereignty would also solidify
Kosovo's status as an entity outside the sovereign control of the FRY. International aid and investment - currently
discouraged by the uncertainty in Kosovo - would increase with a certain final status, and would remain in Kosovo,
since it would be unimpeded by fears that a fledgling nation might prove itself unworthy of such inflow. The ICG also
argued that by "remaining on probation, Kosovar Albanians would have a strong incentive to ensure that Kosovo would
cease to be a factor of regional instability." n152

The ICG then addressed a number of arguments that had been presented against the approach of earned
sovereignty. First, the ICG disputed the notion that maintaining an uncertain prospect for independence preserved
stability. Rather, in the view of the ICG, it was the lack of certainty over Kosovo's future that was a major contributing
factor to regional instability. The ICG [*383] also argued that the fear of retaliation from the Serb community, which
was frequently invoked as an argument against earned sovereignty, was unfounded because a democratically elected
Serbian government was unlikely to call for mass emigration in the face of final status. Another argument often
presented regarding Serbia was that final status for Kosovo would lead to an increase in nationalist sentiment in Serbia,
at the expense of moderates and stability. The ICG rebutted this claim by noting that, if the goal was long-term stability,
preservation of an unstable entity and, with it, the possibility of another change to Serbia's geography and demographics
would only prolong the transition to a stable democracy. Finally, the ICG refuted the claim that Kosovo would set a
precedent for other separatist movements in the region by presenting the key difference between Kosovo and other
areas: "Kosovo's interim status is underpinned by a U.N. Resolution that leaves the question of final status open." n153

E. Earned Sovereignty in the Form of Standards Before Status

Under increasing international pressure to adopt a clear approach for resolving the crisis over Kosovo's final status, the
U.N. SRSG adopted a strategy referred to as Standards Before Status. n154 This approach reflected the core tenets of
earned sovereignty, by calling for the measured devolution of sovereign authority and functions to Kosovar institutions
as they demonstrated their capacity to operate effectively and meet select criteria. The approach deviated from the
earlier efforts of earned sovereignty in that it suspended the discussion of final status until after certain standards were
met. n155 Earlier manifestations of earned sovereignty had conditioned the transfer of authority to the Kosovar
institutions and the nature of its final status upon meeting certain standards. The Standards Before Status proposal
conditioned the commencement of final status negotiations on meeting these standards.

The Standards Before Status approach represented an effort by the U.N. to reach a compromise between the
European Union's desire to delay a determination of final status and others who sought to move Kosovo towards
independence so long as it met certain conditions. The SRSG argued that it was necessary to condition the initiation of
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the talks on meeting certain conditions, as discussions on final status would generate political instability, which would
undermine efforts to build Kosovar institutions. However, the SRSG also attempted to soften the imposition of
conditionality by stating that if Kosovo were able to meet the standards set forth under its proposal, it would be all but
guaranteed independence as an outcome of the final status talks. n156

[*384] The establishment of clear standards, while somewhat utopian in nature, was welcomed as a means of
moving forward on the development of Kosovar institutions and on the question of final status. However, the
conditioning of final status talks on meeting these standards was met with substantial criticism. n157 Under this
approach, a date would be set for the beginning of final status talks, with the conditions applicable to the rate of
devolution of sovereign authority and functions and to the nature of the final status, not to the initiation of the final
status talks.

In response to the increasing demands of democratically elected Kosovar leaders, in December 2003 the United
Nations released a Kosovo Standards Implementation Plan which detailed precise criteria for determining whether the
standards were met. n158 This document coincided with a joint declaration made in Kosovo by Undersecretary of State
Marc Grossman and the SRSG setting Spring 2005 as the time for beginning the process for making a final status
determination. n159 The Grossman declaration had the effect of delinking the conditions from the timing of the final
status talks, and linking them to the nature of the final status to be determined. To prepare for Spring 2005, the SRSG
immediately began a process of devolving substantial powers and authority to the Kosovar institutions.

Conclusion

The conflict resolution approach of earned sovereignty has emerged as a response to the increasingly limited utility of
the "sovereignty first" and "self-determination first" approaches to resolving sovereignty-based conflicts. As
self-determination movements become increasingly intertwined with global terrorist networks, and as "local conflicts"
increasingly undermine regional stability, as in the case of Kashmir, diplomats are in need of a larger tool kit of
approaches for resolving sovereignty-based conflicts. Moreover, as international human rights norms take on increasing
salience, governments, pushed by public opinion, are less willing to permit sovereignty-based conflicts to be resolved
through the unrestrained use of force, which frequently leads to massive human rights violations.

[*385] The approach of earned sovereignty as developed in recent state practice seeks to bridge the "sovereignty
first" and "self-determination first" approaches and draw on their strengths while minimizing their disadvantages. In
particular, earned sovereignty seeks to permit the legitimate realization of a people's right to self-determination in a
manner which protects the interests of the parent state and can be accomplished in a way which minimizes local and
regional instability. Additionally, this approach may offer lessons for a broad array of conflict resolution situations,
beyond the classic scenario involving the breakup or seccession of states. The current situation in Iraq differs in
important ways from the cases described in this Article; most importantly the final status of the territory (i.e., Iraq as a
sovereign nation) is not in question. However, the process thus far has included significant elements of phased
sovereignty, and the continued security presence of the U.S. military represents an undeniable constraint on Iraq's
sovereignty. In administering the ongoing process of transition in that country, the elements of earned sovereignty may
offer valuable lessons. And in evaluating progress in Iraq from an earned sovereignty perspective, the approach may be
refined further.

By following a measured process for the resolution of a sovereignty-based dispute, the earned sovereignty approach
creates an opportunity for states to minimize many of the destabilizing factors associated with immediate secession. The
application of conditions to the increased assumption of sovereign authority and functions by a substate entity creates a
highly effective means for influencing the behavior of the substate entity in order to ensure the protection of legitimate
interests of the parent state and the international community.

The ability to determine the final status of the substate entity years after the initial peace agreement provides an
opportunity for the parties to make a decision on final status at a time when passions are not inflamed by an ongoing
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armed conflict. The approach also permits a more rational, deliberative process, which may involve the international
community in some form. Similarly, the involvement of the international community in institution building benefits the
state and substate entity by enabling the creation of institutions necessary to ensure the stable operation of the substate
entity, either as a new state or as a province with heightened autonomy. The creation of domestic institutions also
provides the state and the international community with an additional point of contact to pressure the substate entity,
which facilitates the protection of legitimate interests, such as the protection of minority rights, and responsible regional
behavior.

Like any approach to conflict resolution, there are risks associated with earned sovereignty. The approach may
create an irreversible expectation of independence on the part of the substate entity, as reflected in experiences in
Northern Ireland, southern Sudan, and Montenegro. In addition, the conditions may not be taken seriously and may only
be minimally met. Alternately, the conditions may be so difficult to attain that a substate entity finds itself locked in an
unending effort to meet unachievable goals, with the consequence that tensions are exacerbated rather than relieved.
This dynamic describes in part the unstable, yet politically adaptive, developments in Kosovo, and may even offer
insight into the difficulties moving ahead in the Israel/Palestine negotiations. These concerns may be effectively
managed, however, by the [*386] good faith involvement of international actors and by a precise drafting of the peace
agreement. In the end, the approach of earned sovereignty provides an additional tool for parties and mediators to
structure the resolution of sovereignty-based disputes in a manner that promotes regional stability, minimizes human
rights violations, and removes an impetus for the further spread of increasingly destructive terrorist organizations.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionSubject Matter JurisdictionGeneral OverviewCriminal Law & ProcedureCriminal
OffensesCrimes Against PersonsTerrorismTerroristic ActsPenaltiesInternational LawSovereign States &
IndividualsHuman RightsTerrorism
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abandoned their claim to the entire region, requesting instead statehood in the occupied areas. See Nahda Y. Sh'hada, Gender and Politics in
Palestine: Discourse Analysis of the Palestinian Authority & Islamists, 11 U. Miami Int'l & Comp. L. Rev. 3, 7 (2003).
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n40. Report of the Secretary General on the Situation Concerning Western Sahara, Annex II, at 14-18, U.N. Doc. S/2003/565 (May 23,
2003), available at http://www.un.org/Depts/dpko/missions/minurso/reports.html (last visited Mar. 9, 2004) [hereinafter Baker Plan]. Despite
an International Court of Justice ruling in 1973 that said self-determination in the area was of paramount importance and a U.N. Commission
which reported the vast majority of Sahrawis in the area supported independence, Spain split their territory between Morocco and Mauritania
in 1975. Since 1976, exiled Sahrawis known as the Polisario Front have fought with Morocco for self-determination rights. Mauritania
renounced its claim in 1978 after defeat by the Polisario. A ceasefire was signed in 1991, and a U.N. monitoring force has remained to
administer the territory. Kofi Annan sent James Baker as special envoy to the region to offer a new U.N.-brokered peace plan to bring about
this referendum. See generally Yahia H. Zoubir, The West Saharan Conflict: A Case Study in Failure of Prenegotiation and Prolongation of
Conflict, 26 Cal. W. Int'l L.J. 173 (1996).

n41. In the case of Kosovo, U.N. Resolution 1244 provided for the creation of the United Nations Mission in Kosovo ("UNMIK"), which
initially assumed responsibility for nearly all of Kosovo's sovereign authority and functions, leaving only a few functions to be exercised by
the Federal Republic of Yugoslavia ("FRY"). Over time, the UNMIK representative worked to create a Kosovo Constitutional Framework
providing for a parliament and a president. The U.N. representative then embarked on a process of devolving specified powers to the Kosovo
institutions and excluding the exercise of any authority by FRY institutions. Moreover, internal and external security for Kosovo is provided
by a NATO-led force, and elections are conducted by the Organization for Security and Cooperation in Europe ("OSCE"). Constitutional
Framework for Provisional Self Government, U.N. Mission in Kosovo, May 15, 2001, U.N. Doc. UNMIK/REG/2001/9 (2001), available at
http://www.unmikonline.org/constframework.htm (last visited Jan. 10, 2004) [hereinafter Constitutional Framework]; S.C. Res. 1244, supra
note 35.

n42. The Bougainville Agreement provides a very high degree of autonomy for Bougainville through a complex set of power sharing and
institutional arrangements that are constitutionally guaranteed. The constitutional provisions establishing Bougainville's autonomy are
protected from unilateral changes by the Papua New Guinea Parliament since they can only be amended with the consent of Bougainville.
Bougainville's local government operates under a homegrown Bougainville Constitution. Bougainville has the right to gradually acquire
most powers and functions currently within the competence of the Papua New Guinea Government, such as creating its own revenue through
taxes and establishing separate Bougainville courts, public service, and police. For a full list of competencies related to devolution and
autonomy, see Bougainville Agreement, supra note 31, B, arts. 1-15. See id. B, art. 3, paras. 10-27 for specifics relating to the Bougainville
Constitution.

n43. The new constitution for the Union of Serbia and Montenegro creates an elaborate structure of shared sovereignty between the member
states of Montenegro and Serbia. Under the agreement, the member states may maintain international relations, conclude international
agreements, and establish branch offices in other states, if it is not contrary to the competencies of the Union. The member states may also
assume membership in international and regional organizations that do not require international subjectivity as a condition for their
membership. The president of each member state also sits on the Supreme Defense Council, which must act by consensus, thus providing
each member state with shared authority for the defense policy of the Union. See Serb. & Mont. Const., supra note 29, art. 56. The Supreme
Court, which comprises an equal number of judges from each of the member states, must include judges from the Constitutional Courts of
the member states whenever it is hearing a case relating to the conformity of the legislation or competencies of the member states with the
legislation or competencies of the Union, or a case between the member states themselves. Id. art. 49.

n44. While the Union government does exercise some exclusive authority and function, they are limited to matters such as immigration,
selection of flag and anthem, and working with the European Union on economic harmonization. All diplomatic representatives must be
appointed with the consent of the member states. To ensure the representation of the interests of the member states in the exercise of even
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these limited functions, the constitution creates a complicated arrangement whereby of the five cabinet positions two ministers shall be from
the same member state as the President, and three shall be from the other member state. Moreover, the Foreign Minister and the Minister of
Defense may not be from the same member state, and, upon the completion of a two-year period, (half their term), certain ministers must
exchange their functions with their deputies, who are from different member states. Id. arts. 35, 42.

n45. Id.

n46. In the interim, the agreement provides for the devolution of certain sovereign authorities and functions to Northern Ireland, while
retrenching some of the jurisdictional power of the United Kingdom and the claimed jurisdiction of Ireland. Specifically, it calls for the
British government to repeal the 1920 Government of Ireland Act, which reasserted British jurisdiction over all of Ireland, and requires the
Irish government to relinquish its constitutional claim to the Northern Province. The Northern Ireland Assembly ("Assembly"), which is the
first local legislative body in the territory's history to have substantial, elected, cross-community representation, exercises significant
legislative and executive authority. The Assembly is entrusted with the responsibility of electing ministers with department responsibilities
(e.g., education and health) to carry out executive functions, except those pertaining to areas such as security, justice, prisons, and policing,
which remain with the central government in the interim. Good Friday Agreement, supra note 30, 2.

n47. After the East Timorese rejected via referendum a proposal which would have provided for autonomy within Indonesia, they came
under supervision of the United Nations. In light of the violent response by Indonesian military forces and paramilitary groups in East
Timor, Indonesia was forced to recognize East Timor's right to be independent. The United Nations replaced Indonesia as the authority
responsible for the management of sovereignty during the transition to full independence for East Timor. During the period of shared
sovereignty, U.N. officials headed the ministries of Internal Security, Justice, Political Affairs, Constitutional and Electoral Affairs, and
Finance, while East Timorese headed the ministries of Internal Administration, Infrastructure, Economic Affairs, Foreign Affairs, and Social
Affairs. The National Consultative Council ("NCC") was chaired by the U.N. Transitional Administrator and comprised of three U.N.
officials and over a dozen East Timorese appointed by the U.N. administrator. The National Consultative Council and Joint Sectoral
Committees were established on December 2, 1999 by the U.N. Transitional Administration in East Timor ("UNTAET") and enacted by
U.N. transitional administrator Sergio Vieira de Mello. UNTAET, Reg. No. 1999/2, at 1, 5 (1999), available at
http://www.un.org/peace/etimor/untaetR/etreg2.htm (last visited Mar. 9, 2004).

n48. Baker Plan, supra note 40, 3, para. 8b.

n49. Other timeframes include four to five years for Western Sahara, six years for the Sudan, the possibility of seven years in Northern
Ireland, and a flexible three phase approach for Israel, with a target of three years.

n50. See generally Giovanni Cellammare, Le Operazioni di Peace-keeping Multifunzionali (1999) (noting the development of international
peacekeeping operations over the latter half of the twentieth century).
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n51. In East Timor, the Security Council authorized the United Nations to construct all the necessary institutions to transition East Timor
from a period of shared sovereignty with the United Nations to one of independence. To implement the transition to self-governance, the
Secretary General appointed a Transitional Administrator for East Timor (the "Administrator") who also served as the Special
Representative to the Secretary General for East Timor. Although the Administrator retained ultimate authority over the territory, he quickly
moved to establish the National Consultative Council ("NCC") comprised of fifteen individuals as a way to bring the East Timorese into the
decisionmaking process early on. The same regulation that created the NCC also created Joint Sectoral Committees to be composed of East
Timorese and international experts to provide advice in the areas of agriculture, education, environment, health, human rights, infrastructure,
local administration, natural resources, finance, and macroeconomics. UNTAET, Reg. No. 1999/2, supra note 47, 5.

n52. In July 2000, the Administrator created eight cabinet-level positions comprised of four internationals and four East Timorese. Also in
July, at the urging of East Timorese members of the NCC, the Administrator transformed that body into a larger, all-Timorese National
Council composed of thirty-three members to serve as the nucleus of a future assembly. These two bodies provided the skeletal framework
for East Timor's first nascent government, the East Timor Transitional Administration. United Nations, Office of the Secretary General,
Report of the Secretary-General on the United Nations Transitional Administration in East Timor, U.N. Doc. S/2001/42 (2001), available at
http://ods-dds-ny.un.org/doc/UNDOC/GEN/N01/213/11/IMG/N0121311.pdf?OpenElement.

n53. The Baker Peace Plan for the Western Sahara allows for the United Nations to assist with the creation of a Western Sahara government
that includes a Chief Executive, a Legislative Assembly, and a Supreme Court. Elections for the Assembly and the Chief Executive are to be
held by the United Nations within one year of the adoption of the Baker Plan. Baker Plan, supra note 40, 3, para. 15, 4, para. 21.

n54. The Israeli-Palestinian Roadmap provides that the United States, the United Nations, the European Union, and Russia will assist the
Palestinians in constructing a number of institutions necessary for assuming greater attributes of sovereignty. In particular, the Roadmap
provides for the restructuring of security services, the establishment of an Interior Ministry, the appointment of an interim prime minister or
cabinet with executive decisionmaking capacity, the adoption of a Palestinian constitution, and the creation of an electoral commission. A
Performance-Based Roadmap to a Permanent Two-State Solution to the Israeli-Palestinian Conflict, Apr. 30, 2003, available at
http://www.un.org/News/dh/mideast/roadmap122002.pdf (last visited Mar. 9, 2004) [hereinafter Roadmap]. See also U.S. President George
W. Bush, Address at the Rose Garden (June 24, 2002), available at http://www.whitehouse.gov/news/releases/2002/06/20020624-3.html
(last visited Mar. 22, 2004) (announcing an intent to work towards development of this roadmap).

n55. The Northern Ireland Assembly is a 108-member Assembly with executive and legislative powers. In order to prevent gridlock or
dominance by the two major voting blocs (those favoring union with England and those favoring union with Ireland), the Good Friday
Agreement requires that "key decisions" taken by the Assembly receive cross-community support by a "weighted majority" or "parallel
consent." Good Friday Agreement, supra note 30, 3, para. 5d.

n56. The North/South Ministerial Council consists of members with executive authority in Northern Ireland and the Irish Republic. The
Good Friday Agreement required the Council to identify at least twelve areas for future cooperation throughout the island, including six
areas where new implementation bodies will carry out joint responsibilities immediately. In late 1998, the Council identified the latter as
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inland waterways, food safety, trade and business development, certain European Union programs, language, and aquaculture and marine
matters. The six other areas of cooperation will include transport, agriculture, education, health, environment, and tourism. Id. 4 (Strand 2),
para. 8 (referencing the Annex for a list of these areas).

n57. The British-Irish Council was created to deal with bilateral issues of mutual interest, with a particular focus on sensitive matters of
policing, security, justice, and prisons. The Good Friday Agreement provides that those powers remain with the Secretary of State, but
indicates that they could one day be transferred to the Northern Ireland Assembly. The Council includes representatives from the British
government, the Irish government, the devolved administrations in Northern Ireland, Scotland and Wales, the Channel Islands, and the Isle
of Man. Id. 5 (Strand 3), para. 2.

n58. The Montenegrin government also adopted the Deutsch Mark, and subsequently the Euro, in an effort to promote integration with
European monetary institutions. Throughout this time, Serbia continued to use the Yugoslav dinar.

n59. Sometimes the final status is determined during the initial stages of the process, as in the case of East Timor, where the rejection by
referendum of the proposal for autonomy within Indonesia initiated the process of earned sovereignty.

n60. Serb. & Mont. Const., supra note 29, art. 60.

n61. Baker Plan, supra note 40, 2, para. 2.

n62. Machakos Protocol, supra note 36, pt. B, para. 2.5.

n63. In the case of the Bougainville Agreement, the outcome of the referendum must, however, be ratified by the parliament. Bougainville
Agreement, supra note 31, C, para. 312(a).

n64. If the resulting vote favors unification with Ireland, the Secretary of State is obligated to take such measures as are necessary for the
British Parliament to give effect to the referendum's result. Good Friday Agreement, supra note 30, 2, annex, nos. 1, 2.
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n65. Rambouillet Agreement, supra note 35, ch. 8, art. 1, para. 3.

n66. Roadmap, supra note 54, 5-6.

n67. Constitutional Framework, supra note 41, ch. 1, art. 1. Initially nearly all the authority and functions were designated "reserved
competencies" that remained with UNMIK. Id.

n68. With respect to the latter factor, UNMIK is concerned that rapidly transferring powers to Kosovo might prejudice the outcome of the
final status talks since a complete assumption of these powers would render Kosovo a de facto independent entity.

n69. Good Friday Agreement, supra note 30, 7.

n70. Roadmap, supra note 54, at 34.

n71. Bougainville Agreement, supra note 31, 7.

n72. Danilo Turk, Declaration on the "Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union," 4 Eur. J.
Int'l L. 72, 72 (1993).

n73. Id.
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n74. See Roadmap, supra note 54, 2-3. Additionally, the Israeli-Palestine Roadmap conditions the movement from phase two (the transition
phase) to phase three (the final status phase) on the completion of free and open elections in Palestine, the appointment of new cabinet
officials, the creation of a new constitution, reform of the Palestinian security forces, and the designation of provisional borders. Id. 5.
Recently, President Bush has also emphasized that progress in rooting out corruption would be explicitly linked to progress toward the
establishment of a provisional Palestinian state. See President George W. Bush, Speech at Whitehall Palace, London (Nov. 19, 2003),
available at http://www.whitehouse.gov/news/releases/2003/11/20031119-1.html (last visited Feb. 24, 2004).

n75. See Good Friday Agreement, supra note 30, 7.

n76. Specifically, the benchmarks covered the areas of functioning democratic institutions, rule of law, freedom of movement, refugee
returns and reintegration, economic reform and development, property rights, dialogue with Belgrade, and the responsible operation of the
Kosovo Protection Corps. U.N. Mission in Kosovo, Standards Before Status (May 2002), available at
http://www.unmikonline.org/pub/focuskos/apr02/benchmarks_eng.pdf (last visited Mar. 11, 2004) [hereinafter Standards Before Status];
Press Release, United Nations, Highlights of the Introductory Remarks at a Press Conference by Michael Steiner, Special Representative of
the Secretary-General in Kosovo (June 27, 2002), available at http://www.unog.ch/news2/documents/newsen/pc020627.htm (last visited
Mar. 9, 2004) [hereinafter Highlights]. For each of these categories, UNMIK set forth goals, benchmarks, and specific actions to be taken by
the local community. For instance, with respect to freedom of movement, UNMIK set the goal that all communities can circulate freely
throughout Kosovo, including city centers, and use their own language. The benchmark for measuring the attainment of this goal was the
unrestricted movement by minorities without reliance on military or police. The required local action included policy and sustained action by
local institutions to promote freedom of movement publicly and unprompted condemnation of obstruction and violence by holders of public
office. Id.

n77. See Bougainville Agreement, supra note 31, C, para. 312b.

n78. Baker Plan, supra note 40, 3; Machakos Protocol, supra note 36, pt. B, para. 2.2.

n79. See generally Richard Caplan, A New Trusteeship? The International Administration of War-Torn Territories (2002) (analyzing the
emergence of neotrusteeships in postconflict settings).

n80. Both in the case of Kosovo and East Timor, the transitional administration was headed by the Special Representative of the Secretary
General of the United Nations, endowed with a wide executive and legislative power over the concerned territories.
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n81. Paolo Picone, Interventi delle Nazioni Unite e Obblighi Erga Omnes, in Interventi Delle Nazioni Unite e Obblighi Erga Omnes 517
(Paolo Picone ed., 1995) (arguing that recent practice in global conflict management has provided the foundation for the emergence of a new
customary norm of international law).

n82. The international civilian presence now numbers close to eight thousand. In fact, the Office of the High Representative has served as a
de facto central governing authority in Bosnia since late 1995, with the power to veto and promulgate legislation and remove officials at any
level of government from municipal to provincial to state. A U.N. office oversees police and refugee matters, and for the first several years
after the agreement was signed, elections were handled by the OSCE. See Dayton Agreement, supra note 33, Annex 1A, art. I. For an
analysis of recent experience in international administration of postconflict areas, see generally Caplan, supra note 79.

n83. Press Release, United Nations, Security Council Establishes Support Mission in East Timor, Unanimously Adopting Resolution 1410,
U.N. SCOR, 4534th mtg., U.N. Doc. SC/7400 (2002), available at http://www.un.org/News/Press/docs/2002/SC7400.doc.htm (last visited
Mar. 15, 2004). The administrative elements were scheduled to continue through the beginning of 2004, while continued military assistance
and training would continue until the second battalion of the new East Timor Defense Force became operational (at least through 2003).
Although independent, East Timor will continue to rely heavily on the United Nations and donor countries as it continues to progress toward
ever-increasing levels of sovereignty. Id.

n84. The same body was also granted competency to resolve disputes between the new Bougainville government and Papua New Guinea.
Bougainville Agreement, supra note 31, 11, paras. 263-64.

n85. The Commission is to be comprised of representatives of the parties as well as representatives from neighboring states and from the
observer states of Italy, Norway, the United Kingdom, and the United States. Machakos Protocol, supra note 36, B, paras. 2.4, 2.4.1, 2.4.2.

n86. Baker Plan, supra note 40, 4, para. 22.

n87. The Commission is designed to advise on the adequacy and enforcement of human rights protections, to propose recommendations, to
consider draft legislation, to instigate court proceedings, and to otherwise ensure that the human rights commitments under the agreement are
met. Good Friday Agreement, supra note 30, 6, para. 5.

n88. For example, in Papua New Guinea, the domestic mechanisms are augmented by an international Truce Monitoring Group and the
presence of a U.N. Political Office for Bougainville. U.N. Political Office in Bougainville: Background, available at
http://www.un.org/Depts/dpa/prev_dip/asia_pacific/bougainville/fr_bougainville_background_3.htm (last visited Mar. 15, 2004).
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n89. Dayton Agreement, supra note 33, annex 1A, art. I.

n90. Id. annex 3, art. 2. The Dayton Accords also required the parties to grant access to the U.N. High Commissioner for Refugees, the
International Committee of the Red Cross, and the U.N. Development Program, all of which thereby have acknowledged roles in the
implementation of the settlement. Finally, an International Police Task Force, under the auspices of the United Nations, was established to
train and monitor law enforcement personnel and their activities. Id., annex 11.

n91. Roadmap, supra note 54, at 3.

n92. For a history of the conflict in Kosovo, see Wesley K. Clark, Waging Modern War: Bosnia, Kosovo, and the Future of Combat 68
(2001); Ivo H. Daalder & Michael E. O'Hanlon, Winning Ugly 28 (2000). For a more general history of Kosovo, see generally Noel
Malcolm, A Short History of Kosovo (1998).

n93. For a review of the European approach to the conflict in Bosnia, see generally Mark Almond, Europe's Backyard War: The War in the
Balkans (1994); Jane M.O. Sharp, Bankrupt in the Balkans: British Policy in Bosnia (1993); Jane Sharp, Honest Broker or Perfidious
Albion? British Policy in Former Yugoslavia (1997); Brendan Simms, Unfinest Hour: Britain and the Destruction of Bosnia (2001); Daniel
Vernet & Jean-Marc Gonin, Guerre dans les Balkans: le Miroir Brise Yougoslave (1994); Olivier Lepick, French Perspectives, in
International Perspectives on the Yugoslav Conflict 76 (Alex Danchev & Thomas Halverson eds., 1996). For a review of the American
approach, see generally Warren Zimmermann, Origins of a Catastrophe: Yugoslavia and its Destroyers - America's Last Ambassador Tells
What Happened and Why (1996).

n94. Interview with Madeleine K. Albright, Secretary of State, PBS Frontline: The War in Europe, at
http://www.pbs.org/wgbh/pages/frontline/shows/kosovo/interviews/albright.html (last visited Mar. 12, 2004) [hereinafter Albright
Interview].

n95. On February 4, 2003, the Federal Republic of Yugoslavia officially changed its name to Serbia and Montenegro. See Vesna Peric
Zimonjic, Politics-Yugoslavia: A Country Disappears, Inter Press Service, Feb. 4, 2003. For purposes of clarity, however, the former name
will be used in this Article.
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n96. See Press Release, Contact Group Foreign Ministers, Statement on Kosovo (Sep. 24, 1997), available at
http://www.ohr.int/other-doc/contact-g/default.asp?content-id=3543 (last visited Mar. 8, 2004); Press Release, Contact Group Foreign
Ministers, Statement on Kosovo (Jan. 8, 1998), available at http://www.ohr.int/other-doc/contact-g/default.asp?content_id=3547 (last visited
Mar. 19, 2004).

n97. Williams & Scharf, supra note 25, at 57-61.

n98. See generally Paul R. Williams & Karina M. Waller, Coercive Appeasement: The Flawed International Response to the Serbian Rogue
Regime, 36 New Eng. L. Rev. 825 (2002) (assessing the American and European approach to resolving the Kosovo conflict).

n99. While the concept of earned sovereignty was originally articulated as "intermediate sovereignty," and subsequently referred to as
"conditional independence," the most descriptive reference to the concept is "earned sovereignty." See Pub. Int'l Law & Pol'y Group,
Intermediate Sovereignty as a Basis for Resolving the Kosovo Crisis, at i (1997), available at
http://www.crisisweb.org/home/index.cfm?id=1596&l=1 (last visited Mar. 20, 2004) [hereinafter Intermediate Sovereignty]. This
memorandum was developed by the PILPG in conjunction with a working group composed of former U.S. Department of State lawyers and
pro bono counsel from the Washington, D.C. law firm Wilmer, Cutler & Pickering.

n100. Intermediate Sovereignty, supra note 99, at i.

n101. Id. at 38.

n102. Id.

n103. The PILPG memorandum argued that the legal basis underlying the earned sovereignty approach for Kosovo was the principle of
self-determination in international law, which provided that all self-identified groups with a coherent identity and connection to a defined
territory are entitled to collectively determine their political destiny in a democratic fashion, and to be free from systematic persecution.
Additionally, in cases where self-identified groups are effectively denied their right to democratic self-government and are consequently
subjected to gross violations of their human rights, the most reasonable course of action is for the international community to support
international status for the substate entity in order to ensure the protection of those rights. Id. at ii.
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n104. The 1998 PILPG proposal also drew legal support from several factors. First, the legal and factual similarity between Kosovo and the
other republics of the former Yugoslavia were deemed by the international community to be entitled to international recognition. Id. at
28-29. Secondly, the element of conditional sovereignty had already been employed by the international community in recognizing Slovenia,
Croatia, Bosnia-Herzegovina, and Macedonia after they met specific conditions, forming a precedent of earned recognition. Id. at 29-32.
Additionally, from a legal point of view, Yugoslavian sovereignty had already been discarded with the dissolution of Yugoslavia, and the
international community had rejected Serbia/Montenegro's claim to continue its international legal personality. Id. at 33-35. Moreover, the
historical fact that Kosovo - while legitimately part of Yugoslavia - had never been legitimately incorporated into Serbia strengthened the
argument in favor of earned sovereignty for Kosovo. Id. at 33. Finally, at the time the recent precedent set by the Russian/Chechen Accords
and the Northern Ireland Peace Agreement provided a favorable trend to support the earned sovereignty approach for Kosovo. Id. at 36-38.

n105. See generally id. (suggesting that, once recognized by the international community, Kosovo would remain bound by prior
commitments, such as protecting the rights of all minority populations within its territory, respecting the territorial integrity of Macedonia
and Albania, rejecting any political or territorial association with Albania, and maintaining the status of its borders).

n106. See R. Jeffrey Smith, Serbs Tried to Cover Up Massacre; Kosovo Reprisal Plot Bared by Phone Taps, Wash. Post, Jan. 28, 1999, at
A1.

n107. BBC News Online, Racak Killings: "Crime Against Humanity" (Mar. 17, 1999), at http://news.bbc.co.uk/2/hi/europe/298131.stm
(last visited Mar. 12 2004). See also Human Rights Watch, Yugoslav Government War Crimes in Racak (1999), available at
http://www.hrw.org/press/1999/jan/yugo0129.htm (last visited Mar. 12, 2004).

n108. Radio Netherlands, Walker: "Racak Massacre Was Not Faked," (Jun. 14, 2002), at http://www.rnw.nl/hotspots/html/icty020613.html
(last visited Mar. 12, 2004).

n109. See Marc Weller, The Rambouillet Conference on Kosovo, 75 Int'l Aff. 211, 233 (1999) (providing an inside account of the
Rambouillet negotiations).

n110. The delegation now included one of the authors of the PILPG memorandum, and of this Article, on its delegation as a legal advisor.

n111. Rambouillet Accords: Interim Agreement for Peace and Self-Government in Kosovo, Feb. 23, 1999, U.N. Doc. S/1999/648 (Jun. 7,
1999), available at http://www.un.org/peace/kosovo/99648_1.pdf (last visited Jan. 2, 2003) [hereinafter Rambouillet Accords].
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n112. Under the Rambouillet Accords, the FRY institutions would be entitled to ensure the territorial integrity of the FRY, maintain a
common market, operate the customs services, establish monetary policy, provide for defense, and conduct foreign policy. Id. ch.1, art. 1(3).

n113. The Accords provided for the complete withdrawal of all Yugoslav Army forces and the substantial reduction of Serbian police forces
in Kosovo, as well as the transformation of the Kosovo Liberation Army into the Kosovo Protection Corps modeled after the American
National Guard. Security was to be provided by the deployment of an extensive international force. The international force would be
responsible for providing both internal and external security. Id. art. 2(2).

n114. The Constitution provided for a full range of powers to be exercised by the Kosovo government, including taxation, economic
regulation and development, property rights, social policy, environmental protection, local self-government, and the power to conduct
foreign relations in specified areas. Id. ch. 1, arts. 2-4.

n115. The Rambouillet Accords sought to promote Kosovar democratic self-government by creating a comprehensive constitution under the
authority of which there would be the democratic election of a President and an Assembly and the subsequent appointment of a prime
minister and government. Id.

n116. For instance, three international judges were to sit on the Kosovar Supreme Court. Id. ch. 1, art. 5(9).

n117. Id. ch. 8, art. 1(3)

n118. To prevent future atrocities against the Kosovar Albanians, and to protect the Serbs from acts of retribution, the Accords included
numerous provisions on the protection of human rights. The cornerstone of the protections for human rights was the incorporation of the
European Convention for the Protection of Human Rights and Fundamental Freedoms, and its Protocols, directly into Kosovar law. Id. ch. 1,
art. 6(2). Additional protections included the creation of an Ombudsman office with extensive authority to monitor the protection of minority
and human rights and fundamental freedoms throughout Kosovo. Id. ch. 6, art. 1. The Accords also provided explicit protection for such
rights as the use of national community symbols, language, cultural and religious association, and the right to be free from discrimination. Id.
ch. 1, art. 7. To ensure the participation of minority representatives in the government, the Accords established a quota system for such
representatives in the Assembly and for the adequate inclusion of minority representatives in government positions. Id. ch. 1, arts. 2-4.
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n119. For the International Criminal Tribunal for the former Yugoslavia's indictment detailing Milosevic's ethnic cleansing campaign, see
The Prosecutor of the Tribunal v. Milosevic et al., 2002 I.C.T.Y IT-99-37 (July 19).

n120. See Radio Netherlands, supra note 108.

n121. Williams & Scharf, supra note 25, at 57-61.

n122. See S.C. Res. 1244, supra note 35.

n123. Id. para. 10.

n124. Id. paras. 3, 4, 9.

n125. Id. paras. 5-11, 17-19.

n126. Id. para. 11(a).

n127. Id. para. 11(e).

n128. Id. para. 11(f).
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n129. Id. paras. 6-11.

n130. Id. para. 5, 6, 9-11.

n131. Id. para. 11(a).

n132. Independent International Commission on Kosovo, The Kosovo Report: Conflict, International Response, Lessons Learned 284
(2000), available at http://www.reliefweb.int/library/documents/thekosovoreport.htm (last visited Oct. 14, 2002) [hereinafter The Kosovo
Report].

n133. See generally id.

n134. Id. at 274.

n135. See generally On a Constitutional Framework for Provisional Self-Government, U.N. Reg. 2001/9, U.N. Interim Administration
Mission in Kosovo, 56th Sess., U.N. Doc. UNMIK/REG/2001/9 (2001), available at
http://www.unmikonline.org/regulations/2001/reg09-01.htm (last visited Mar. 11, 2003). The Constitutional Framework set forth three sets
of guiding principles for the future governance of Kosovo. First, it required the domestic institutions of Kosovo to "exercise their authorities
consistent with the provisions of Security Counsel Resolution 1244 and the terms set forth in this Constitutional Framework." Id. ch. 2, para.
a. Second, it required those institutions to "promote and fully respect the rule of law, human rights and freedoms, democratic principles and
reconciliation." Id. ch. 2, para. b. To ensure the protection of human rights throughout Kosovo, the Constitutional Framework required that
the provisions on rights and freedoms set forth in a number of international human rights treaties and instruments would be directly
applicable in Kosovo as part of the Constitutional Framework. Id. ch. 3, para. 2. Finally, the Constitutional Framework provided that the
Kosovar institutions must "promote and respect the principle of the division of powers between the legislature, the executive and the
judiciary." Id. ch. 2, para. c. These principles represent an expansion of the core themes of earned sovereignty relating to the protection of
human rights and the basic principles of democratic governance.

The Constitutional Framework then enumerated the responsibilities of the provisional institutions. These include economic policy,
trade, administrative and operational customs, education, health, environmental policy, infrastructure, agriculture and forestry, tourism, and
"good governance, human rights and equal opportunity." Id. ch. 5, para. 1. The institutions also possess specific duties in the fields of local
administration, judicial affairs, mass media, and emergency preparedness. The Constitutional Framework further stipulated that any external
relations conducted by the provisional institutions must be conducted with the coordination of the SRSG, and that the powers must be
exercised in alignment with international standards. Id. ch. 5.
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n136. With respect to the allocation of authority, the Constitutional Framework set the foundation for the implementation of a process of
phased sovereignty, as suggested in the Goldstone Report, by creating democratic institutions for the governance of Kosovo, while initially
retaining most of the authority for decisionmaking within the purview of the SRSG. The Constitutional Framework was clear that, consistent
with Resolution 1244, the powers retained by the SRSG should be increasingly turned over to the people of Kosovo as the new institutions
mature and become effective. Id. chs. 6, 14.2.

n137. The primary policy objective of the European Union in 2002 was to maintain the existence of the Yugoslav federation in the face of
Montenegrin desire for independence and growing indifference on the part of Serbians toward the future of Yugoslavia. Believing that
Kosovo's exit would be guaranteed if Montenegro were to depart Yugoslavia, the European Union secured an agreement that preserved
Yugoslavia in a very loose confederacy for another three years before referendums on independence, if so desired, could be launched.
Maintaining the stability through accommodation is the core of the European Union's Balkan policy in preserving Yugoslavia and in
avoiding determination of Kosovo's future political status.

n138. The Kosovo Report, supra note 132, at 20-21.

n139. Id. at 26.

n140. See generally Independent International Commission on Kosovo, The Follow-Up of the Kosovo Report: Why Conditional
Independence? (2001).

n141. The Goldstone Commission argued for the rapid devolution of important powers from the SRSG to the Kosovar government, relating
to such matters as customs, the judiciary, the police, public and state owned property, transportation, civil aviation, housing and property
matters, and regulation of municipal boundaries. On a Constitutional Framework for Provisional Self-Government, supra note 135, at 25.
The Goldstone Commission also argued that the undefined residual powers of Chapter 12 of the Constitutional Framework should also be
exercised by the Kosovar government. Id.

n142. Coupled with the devolution of power, the Goldstone Commission proposed that the relevant Kosovar institutions be permitted to
negotiate with the NATO-led Kosovo Force ("KFOR") international security presence in Kosovo, and that they be empowered to enter into
negotiations with international agencies and foreign governments, and presumably be entitled to establish some form of foreign mission. In
particular, the Goldstone Commission thought it necessary for the Kosovar government to be able to enter into relations with neighboring
states. Absent such authority, it was feared the Kosovar authorities would have little or no incentive to behave in a responsible manner
toward their neighboring states. Id. at 26.
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n143. Id. at 27-28.

n144. Id.

n145. Id.

n146. International Crisis Group, ICG Balkans Report No. 124, A Kosovo Roadmap (I): Addressing Final Status, iii-iv, 12-14 (2002),
available at htttp://www.crisisweb.org//library/documents/report_archive/A400561_01032002.pdf (last visited Mar. 11, 2004).

n147. Id. at i.

n148. With respect to the nature of the proposed trusteeship, the International Crisis Group ("ICG") argued it should be less intrusive than
the current SRSG arrangement, with the trustee simply exercising veto powers either at large or in specifically defined areas. The ICG
argued that the Kosovo government should be permitted to exercise immediate responsibility for foreign policy, the budget and matters of
law and order. Id. at 12-13.

n149. Id. at i.

n150. Id. at i.

n151. Id. at ii.

n152. Id. at 14.
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n153. Id. at 9.

n154. Press Release, U.N. Mission in Kosovo, Address to Security Council by Michael Steiner, Special Representative of the
Secretary-General (July 30, 2002), available at http://www.unmikonline.org/press/2002/pressr/pr792.htm (last visited Mar. 11, 2004).

n155. Specifically, the benchmarks covered the areas of functioning democratic institutions, rule of law, freedom of movement, refugee
returns and reintegration, economic reform and development, property rights, dialogue with Belgrade, and the responsible operation of the
Kosovo Protection Corps. Standards Before Status, supra note 76.

n156. As explained by the SRSG, the rationale behind this approach was that "Kosovo can only advance towards a fair and just society
when these minimum preconditions are met." Press Release, U.N. Mission in Kosovo, supra note 154. Moreover, Steiner argued, these
standards also mirrored those that were required to be considered for integration into Europe: "I offer this to you as an "exit strategy' which
is, in reality, an "entry strategy' into the European integration process. The benchmarks complement the preconditions that Kosovo needs to
meet to qualify for the Stabilisation and Association process." Id.

n157. For instance, the Center for Strategic and International Studies, together with PILPG, undertook to persuade international
policymakers that a more appropriate approach would be standards with status. J. Bugajski, R. Hitchner & P. Williams, Achieving a Final
Status Settlement for Kosovo 9 (CSIS Monograph, Apr. 2003), available at http://www.csis.org/ee/kosovo_final_status.pdf (last visited Mar.
11, 2001).

n158. See U.N. Mission in Kosovo, Kosovo Standards Implementation Plan (December 2003), available at
http://www.unmikonline.org/pub/misc/KSIP-Eng.pdf.

n159. Press Release, United States Department of State, United Nations Mission In Kosovo Press Conference With Special Representative
of the Secretary General Harri Kolkeri (Nov. 5, 2003) (quoting Undersecretary Grossman as stating, "the Contact Group, and I know that the
Secretary General's Special Representative agrees, that there would then be the evaluation of Kosovo's progress toward these U.N. standards
by mid 2005 and even earlier if progress is sufficient").
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